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Sample IBA

	Note:  This sample Impact & Benefits Agreement (IBA) has been prepared as a service to Fasken Martineau’s clients to provide examples of subjects that are dealt with in an IBA.  Most IBAs are confidential business agreements and therefore, while this sample IBA is indicative of such agreements, all identifying details and business terms have been revised or removed to preserve confidentiality.  In practice IBAs will contain details and negotiated business terms that reflect the unique circumstances of each First Nation, Project and Proponent. The sample indicates where those may occur and that those provisions will generally be tailored to the circumstances. 


IMPACTS & BENEFITS AGREEMENT

THIS AGREEMENT is made as of <*>
BETWEEN:

<*> FIRST NATION
as represented by the elected Chief and the Band Council
<Address>
(the “First Nation”)

AND:

<*>
<Address>
(the “Proponent”)

WHEREAS:

A. The Proponent holds mineral claims and mineral leases in the <*> area located as shown on the map attached as Schedule A (the “Project Area”);

B. The Proponent, subject to completing governmental permitting and approval, intends to construct and operate a <*> mine and processing facility on the Project Area (the “Project”);

C. The First Nation has used and occupied and has aboriginal rights and title throughout the area shown on the map attached as Schedule B (the “Traditional Territory”);

D. The Project is located within the Traditional Territory approximately as shown on Schedule B;

E. The Proponent and First Nation deem it in their mutual interest to establish a relationship based on mutual respect, trust and certainty by entering into this Agreement to address certain matters relating to the Project including providing for opportunities for the First Nation and its members and minimizing any potential adverse environmental, socio-economic or cultural impacts of the Project;

F. The Parties hereby wish to record their understanding and agreements with regard to such opportunities and impacts so that the Project may be developed in a manner that will be to the mutual advantage of the Proponent and the First Nation, all as set forth in this Agreement;

NOW THEREFORE in consideration of the terms and mutual covenants contained below (and other good and valuable consideration the receipt and sufficiency of which is hereby acknowledged), the Parties hereto agree as follows:

Article 1 
INTERPRETATION

1.1 The following definitions apply to this Agreement:

(a) “Agreement” means this agreement between the Parties;

(b) “Budget Procedure” means payments will be based on expense budgets that have been prepared and provided by the First Nation to the Proponent and approved by the Proponent prior to such expenses being incurred.  No payments that are subject to a Budget Procedure will be made that are not provided for in an approved budget;

(c) “Commercial Production” means the start date for production of <*> at the rate of 75% or more of design capacity of the Project processing facility continuing for at least <*> consecutive days;

(d) “EA Application” means the application by the Proponent for an environmental assessment certificate and all related studies, reports and documentation filed by the Proponent with provincial or federal environmental assessment agencies;

(e) “Effective Date” means the date on which all of the conditions set out in section 22.1 of this Agreement have been fulfilled or waived in accordance with section 22.1;

(f) “Environmental Quality” means the condition or state of the ecosystem and ecological processes in the Project Area prior to Project construction, as described in the baseline studies filed in respect of the EA Application;

(g) “FN Citizens” means members of the First Nation from time to time as shown in the First Nation’s records;

(h) “FN Company” means a company or business owned or controlled by the FN Government, or a company owned or controlled by one or more FN Citizens;

(i) “FN Government” means the First Nation’s governing body;

(j) “Implementation Committee” means the committee to be established pursuant to section 4.1;

(k) “Life of Project” means the period from pre-construction work to completion of final closure of the Project in accordance with the Project’s permits and authorizations;

(l) “Party” means either of the First Nation or the Proponent and “Parties” means both the First Nation and the Proponent;

(m) “Project” includes all activities and operations of the Proponent or its contractors at the Project Area from the start of construction to decommissioning, reclamation and final closure, all as described in the EA Application or provided for in the Project’s permits and authorizations;

(n) “Project Area” means the area of approximately <*> hectares on which the Project is to be located as shown on Schedule A of this Agreement; and

(o) “Traditional Territory” means the traditional territory of the First Nation as shown on Schedule B of this Agreement.

1.2 All references in this Agreement to currency are to Canadian dollars.

Article 2 
REPRESENTATIONS

2.1 The Proponent represents and warrants to the First Nation as follows:

(a) the Proponent is a duly incorporated company organized under the laws of Canada;

(b) the Proponent has good and sufficient power and authority to enter into and perform its obligations under this Agreement, and this Agreement does not conflict with or constitute a default under its constating documents or any agreement by which it is bound or laws to which it is subject;

(c) all necessary approvals for this Agreement of the Proponent have been obtained prior to its execution except for approval referred to in section 22.1(a);

(d) this Agreement is, upon execution and fulfillment of all conditions, a valid and legally binding obligation of the Proponent; and

(e) a resolution of the Proponent approving the execution and delivery of this Agreement and a legal opinion given by legal counsel for the Proponent as to the matters set out in this section 2.1 will be delivered to the First Nation concurrently with the executed Agreement, all in a form to be prepared by legal counsel for the Proponent to the satisfaction of legal counsel for the First Nation.

2.2 The First Nation represents and warrants to the Proponent as follows:

(a) the Council of the First Nation is the duly constituted band council under the Indian Act;

(b) the First Nation has good and sufficient power and authority to enter into and perform its obligations under this Agreement, and this Agreement does not conflict with or constitute a default under the constating documents of the First Nation or any agreement by which the First Nation is bound or laws to which the First Nation is subject;

(c) all necessary approvals for this Agreement of the First Nation or FN Citizens have been obtained prior to its execution except for ratification as referred to in section 22.1(b);

(d) this Agreement is, upon execution and fulfillment of all conditions, a valid and legally binding obligation of the First Nation;

(e) a resolution of the Band Council approving the execution and delivery of this Agreement and a legal opinion given by legal counsel for the First Nation as to the matters set out in this section 2.2 will be delivered to the Proponent concurrently with the executed Agreement, all in a form to be prepared by legal counsel for the First Nation to the satisfaction of legal counsel for the Proponent.

Article 3 
PROJECT DESCRIPTION

Scope of the Project

3.1 The Parties have agreed to the Project description as set out on Schedule C:

3.2 The Parties acknowledge and agree that this Agreement provides First Nation’s authorization to the Proponent to undertake the Project substantially as described on Schedule C and First Nation agrees to support such Project.  

3.3 The Parties acknowledge and agree that this Agreement does not provide First Nation's consent to or authorize any other exploration, development or production of mineral resources by the Proponent in the Traditional Territory other than as specifically provided for in this Agreement.  

The Parties agree that any future extensions or expansions that may be proposed by the Proponent outside the Project Area and within the Traditional Territory shall be the subject of a separate agreement between them.

Article 4 
IMPLEMENTATION COMMITTEE

4.1 Within <*> months from the Effective Date, the Parties will meet and establish the Implementation Committee consisting of two nominees from each Party for the following purposes:

(a) to be the main vehicle for communications between the Parties respecting matters of interest from either Party arising from the Project or this Agreement, and to be a means by which the Parties can keep reliably informed on events and issues with respect to the Project;

(b) to be the forum where the Parties will raise, discuss and resolve issues that arise under this Agreement, or generally involve matters concerning the Project and the interests of the First Nation Government;

(c) to review any program of consultation that the Proponent wishes to conduct with the First Nation community with respect to the Project;

(d) to review any proposed public announcement or distribution of material that either Party wishes to make which concerns the interest of both Parties; and

(e) to administer this Agreement.

4.2 The terms of reference for the Implementation Committee are attached to this Agreement as Schedule D and may be amended from time to time by mutual agreement.  

4.3 The Implementation Committee’s first annual budget (covering the remainder of the initial calendar year) are to be approved jointly by the Parties within <*> months from the Effective Date.  Subsequent annual budgets for the Implementation Committee will be made for each calendar year for the Life of Project and are to be jointly approved by the Parties <*> days prior to the start of each calendar year.  

4.4 The Proponent will fund the approved budget of the Implementation Committee and will fund the reasonable expenses of the nominees of the First Nation participating in the Implementation Committee in accordance with the Budget Procedure.

4.5 The Implementation Committee annual budget shall include an amount to be used by the First Nation to obtain, at its sole discretion, any specialized or technical assistance related to the Agreement or the Project during that budget year.  Any budgeted amount for such assistance not used in any budget year shall be carried forward to the following budget year.

Article 5 
PAYMENTS

5.1 The Proponent will pay to the First Nation the following amounts on the payment dates shown below:

(a) [Detail all payments that are not otherwise dealt with through a Budget Procedure.  Agreement will tailor payments to the Project and local needs.]
Article 6 
BUSINESS OPPORTUNITIES

6.1 The Parties acknowledge that opportunities will occur over the Life of Project for FN Companies to be involved, and that special measures are required to enable them to take full advantage of the economic benefits offered.

6.2 The Parties have identified the following opportunities associated with the Project as priorities for implementation under this Agreement:

[Examples only – Agreement will tailor to the Project and local capacity.]

(a) the supply, service, sale or operation of capital goods and equipment;

(b) the supply of project consumables which may include industrial and mining supplies, timber and wood products, hydrocarbons and fuels, food and related operating supplies;

(c) the supply of operating services which may include catering, housekeeping, janitorial and administration;

(d) the supply of services for the operation and maintenance of the Project which may include expediting, security, building maintenance, road and equipment maintenance, concentrate and other hauling or transportation; and

(e) the supply of specialized services which may include environmental protection and monitoring, or other services that there is local capacity to provide related to the Proponent’s operating or exploration plans or environmental protection programs

(the “Designated Opportunities”).

6.3 The First Nation will provide to the Proponent, within <*> months of the Effective Date, a registry of qualified FN Companies that are interested in taking advantage of Designated Opportunities associated with the Project and their respective qualifications.  The First Nation shall update the registry as required, and shall provide to the Proponent the most current version.

6.4 The Proponent will:

[Examples only – Agreement will tailor to Project and capabilities.]
(a) negotiate with a FN Company in relation to a contract on an open-book basis for the supply of Designated Opportunities during the <*> phases of the Project;

(b) work through the Implementation Committee to discuss opportunities for sole-sourcing to the most qualified FN Company that is capable of successfully administering and completing specified contracts in accordance with a protocol to be established by the Proponent in consultation with the Implementation Committee;

(c) provide the Implementation Committee, on an annual basis, with information regarding the Proponent’s plans for procuring goods and services;

(d) provide at least <*> weeks prior notice to the Implementation Committee in relation to the public tender for supply and service contracts;

(e) in preparing its contract packages, the Proponent shall, where practical and as appropriate to the nature of the contract, take reasonable steps to support or accommodate the capacity development of FN Companies including:

(i) adjust the size, timing, technical requirements, sale or purchase cost, financing or other characteristics of the opportunity to improve compatibility with First Nation capacity;

(ii) ensure that the technical, financial or other terms do not create a barrier to FN Companies bidding effectively; and

(iii) implement policies and procedures respecting the requests for goods, services, labour or the sale to assets that will encourage other suppliers and contractors and providers of goods and services to enter into partnership arrangements with FN Companies in order to assist them in taking full advantage of Project opportunities;

(f) the Proponent will on request explain in writing to all unsuccessful FN Companies the issues or deficiencies in their contract or purchase order bids to allow FN Companies to increase their competitiveness, capacity and ability to provide goods and services to the Project;

(g) if a FN Company can be pre-qualified, and can demonstrate the capability to meet the technical, logistical, financial, schedule and quality assurance requirements, the Proponent may directly negotiate with the FN Company prior to initiating a public tender process; and

(h) in the event the Proponent elects to directly negotiate a contract or procurement order with a FN Company, the Proponent shall conduct those negotiations in a timely and fair manner, using an open book process where appropriate.

6.5 The Proponent shall provide reasonable assistance to FN Companies that are awarded contracts in accordance with the terms of their contracts including, where appropriate, providing financial institutions with the necessary documentation establishing that the contract has been awarded by the Proponent.

Article 7 
EMPLOYMENT & EDUCATION/TRAINING

7.1 The Proponent will:

[Agreement will tailor provisions for the situation.]

(a) provide advance notice to the Implementation Committee of employment opportunities, including part-time and seasonal work, for the Project;

(b) work collaboratively with First Nation to develop programs to inform and assist FN Citizens who are eligible for and may wish to seek Project employment;

(c) provide $<*> per annum for <*> years based on a Budget Procedure, to the FN Government for training initiatives related to employment readiness, life skills and pre-vocational training for FN Citizens not meeting the basic employment criteria for mine employment; and

(d) ensure that where the Proponent field personnel are required to assist in any archaeological or environmental field work, FN Citizens are given an opportunity to be hired for the field teams.

Article 8 
PROJECT DESIGN & OPERATING COMMITMENTS

[This portion of the Agreement would be extensively tailored to the situation.]

8.1 The Proponent will locate the camp and on-site living facilities for its construction workforce, including the workforce of any of its contractors, within the Project Area with the controlled access being as shown on Schedule A;

8.2 The Proponent will locate the accommodation and all on-site living facilities for its operating employees and its operating contractors in a location north of the mine and away from known wildlife corridors;

8.3 The Proponent will ensure that its food services contractor provides traditional foods for First Nations employees.

Article 9 
ENVIRONMENTAL PROTECTION MEASURES

[This is tailored to the situation.]
9.1 The Proponent confirms that the protection and maintenance of Environmental Quality as may be affected by the Project is a priority goal for the Proponent’s Project management.

9.2 The Proponent will implement the requirements of the Environmental Assessment Certificate in an effective and timely manner.

9.3 The Proponent will abide by all requirements and terms of any licences, permits, regulations, agreements, and laws of general application.

9.4 The Proponent will construct, operate and close the Project in accordance with good industry practices.

9.5 The Proponent will provide to the Implementation Committee copies of all documents relating to environmental matters that it submits to the federal or provincial regulatory agencies.

9.6 Prior to commencing construction of the Project, the Proponent will hire a qualified Environmental Supervisor to oversee all activities associated with construction of the Project.  The job description for such position will be developed in consultation with the Implementation Committee.  The Environmental Supervisor shall have stop-work authority and shall provide copies of any incident reports to the Implementation Committee for its review.

9.7 Prior to the start of Commercial Production, the Proponent will establish the permanent position of Environmental Manager for the Project.  The Environmental Manager position will continue to be staffed for the Life of Project and shall have stop-work authority relating to the operation of the Project.  The job description for this position will be developed by the Proponent in consultation with the Implementation Committee.

Article 10 
First Nation USE

[Agreement will tailor provisions.]
10.1 FN Citizens will have the right to enter and cross the Project Area for purposes of conducting customary First Nation land use activities, subject to arranging in advance with the Proponent the conditions and timing of such access for safety purposes.

Article 11 
sensitive areas

[Provisions will be tailored.]
11.1 Notwithstanding any requirements under the Environmental Assessment Certificate or Archaeological Permit from the Heritage Branch, the Proponent will monitor and implement recommended measures for the sensitive areas as shown in Schedule E of this Agreement to ensure that no potential archaeological resources are damaged by Project activities.  Site monitoring, inspection and recommended measures shall be conducted by a qualified archaeologist selected by the Proponent in consultation with the Implementation Committee.  

11.2 Prior to construction of any component of its Fish Habitat Compensation Program, and particularly at the proposed compensation site located in <*>, the Proponent will ensure that a qualified archaeologist is on site to identify any potentially sensitive areas.

Article 12 
PROJECT SUPPORT

12.1 In consideration of the provisions of this Agreement, the First Nation acknowledges, covenants and agrees that:

(a) the First Nation has been adequately consulted and satisfactorily accommodated by the Proponent in respect of the Project and the Proponent’s use of the Project Area;

(b) the obligations of the Crown related to consultation and accommodation in respect of the Project have been fulfilled to the extent aspects have been delegated to the Proponent by or through the government approval process;  [Note: Most jurisdictions delegate administrative aspects of fulfilling the duty to consult to the Proponent as part of the Project approval process.  The Crown retains ultimate responsibility in the approval process to ensure its obligations are satisfied.]
(c) the First Nation will provide letters in support of the Project to government agencies considering the Project or make representations in support of the Project before any hearing or meeting in respect of any permit, tenure or authorization required in connection with the Project as reasonably requested by the Proponent;

(d) this Agreement is entered into in full and final satisfaction of any present or future claim by the First Nation or the FN Citizens in respect of the Project or its impact on the aboriginal rights and interests of the First Nation or the FN Citizens;

(e) neither the First Nation nor any of the FN Citizens will seek additional financial consideration or economic or other accommodation from the Proponent or any other entity in respect of the Project, its impact on the aboriginal rights and title of the First Nation or FN Citizens or related to the issuance, renewal or grant of permits, authorizations or tenures required for the Project; and

(f) the First Nation will refrain from engaging in, and will take all reasonable actions to ensure that the FN Citizens refrain from engaging in, any action that may frustrate, interfere with, delay or stop the Project, including, but not limited to, challenging or opposing the granting or validity of any permits, authorizations or tenures required for the Project. 

Article 13 
TAX AND TENURE STABILIZATION

13.1 The First Nation will ensure that any permit, authorization or tenure that has been or may be granted in respect of the Project will be recognized and preserved unaltered in form and substance in relation to any treaty, land claim agreement, self-government agreement or other agreement affecting the Project Area, that the First Nation may enter into with the federal Crown or the provincial Crown (a “Treaty Settlement”).

13.2 The First Nation will ensure that this Agreement and the First Nation’s obligations hereunder will be assumed, adopted or ratified unaltered in form and substance by any successor organization or government which may replace the First Nation, pursuant to any Treaty Settlement.

13.3 If the First Nation acquires legal jurisdiction over the Project Area or the Proponent’s tenures or permits pursuant to a Treaty Settlement or otherwise then the First Nation shall exercise its rights or powers in a manner that respects and preserves the Project’s approvals and during the Life of Project the First Nation will not impose more onerous tenure or permit conditions upon the Proponent than those that would have been applied by applicable authorities had the First Nation not acquired legal jurisdiction over such area.

13.4 If the First Nation acquires the legal authority to impose taxes or royalties upon the Proponent, the Project or the Project Area, then the First Nation agrees to enter into a tax stabilization agreement with the Proponent that will provide that, for the Life of Project:

(a) the First Nation will not impose a more onerous tax or royalty regime on the Proponent, the Project or the Project Area than would have been applied by applicable authorities had the First Nation not gained such jurisdiction; 

(b) the taxes and royalties imposed by the First Nation on the Proponent, the Project or the Project Area will not be greater than that which would have been payable by the Proponent to applicable governmental authorities in areas adjacent to the Project Area; and

(c) if the Proponent, the Project or the Project Area becomes subject to a tax or royalty regime that is higher or more onerous than that provided for in sections 13.4(a) or (b) above then the Proponent may reduce payments to the First Nation under this Agreement accordingly so that the Proponent payments will be the same as would have applied under sections 13.4(a) or (b). 

Article 14 
CONFIDENTIALITY

14.1 The Parties acknowledge that each Party will be providing the other with confidential information under this Agreement including in relation to information provided either directly to a Party or indirectly through participation in the Implementation Committee or other committees, procedures or reporting processes under this Agreement.

14.2 Each Party will take all prudent measures and will cause its respective directors, chiefs, employees, advisers or contractors to also take such measures to keep the information referred to in this section confidential, and to not disclose such information to any other person except:

(a) as may be required by law; or

(b) as consented to in advance of disclosure by the Party providing such information.

Article 15 
INDEMNITY

15.1 Each Party (an “Indemnifying Party”) will indemnify and save harmless each other Party (an “Indemnified Party”) from any cause of action, loss, cost or damage that the Indemnified Party may incur, directly or indirectly, as a result of a breach of this Agreement by the Indemnifying Party.  An Indemnified Party may withhold any payments outstanding under this Agreement to satisfy any indemnity to which the Indemnified Party is entitled under this section.

Article 16 
TERM

16.1 The term of this Agreement shall continue for the Life of Project.

Article 17 
FORCE MAJEURE

17.1 If either Party fails to perform or comply with any of the terms, conditions, obligations or provisions of this Agreement and such failure is caused by Force Majeure, then such Party will be deemed not to be in default or breach of this Agreement or its obligations hereunder for the duration of such Force Majeure and as long as the Party is prevented from performing or complying with this Agreement or its obligations hereunder as a result thereof, provided that such Party has delivered written notice to the other Party explaining the nature of such force, circumstance or event, the date that it commenced and its anticipated duration (if known).

Article 18 
DEFAULT

18.1 If a Party defaults under the terms of this Agreement, then the other Party may give the defaulting Party notice providing the particulars of the default.

18.2 A Party receiving a notice of default shall immediately act to cure the default within <*> days of receiving the notice or, if given the nature of the default a longer time is required to cure, then the Party shall work diligently to cure the default until it is cured.

18.3 If the Parties disagree as to whether a default has occurred, then the dispute will be settled pursuant to section 21.2.

Article 19 
ASSIGNMENT

19.1 Except as provided for in articles 19 and 20, the Parties may not assign their respective interests in this Agreement, in whole or in part, without the written consent of the other Party.  

19.2 The Proponent may, without the consent of the First Nation, be a party to an amalgamation, merger, reorganization, or similar transaction (except a sale of the Project assets, as addressed below in section 19.4) whereby all or substantially all of the undertaking, property and assets of the Proponent relating to the Project become the property of such amalgamated, merged or reorganized entity provided such entity assumes in writing all of the Proponent’s obligations under this Agreement.  

19.3 Nothing in this section will restrict, limit or prohibit:

(a) a change in control of the Proponent; or

(b) a transfer by the Proponent of its rights and obligations under this Agreement and its interest in the Project to an Affiliate of the Proponent provided such Affiliate assumes in writing all of the Proponent’s obligations under this Agreement.

19.4 The Proponent will be permitted to sell, transfer or assign all or part of its interest in the Project to any third party subject to the following procedure:

(a) the Proponent will provide the First Nation with confidential prior notice of its intent to sell, transfer or assign (the “Sale”) all or a portion of its interest in the Project and provide the First Nation with a reasonable opportunity to raise any concerns First Nation may have with respect to the potential Sale.  The Proponent will make reasonable efforts to incorporate provisions to address First Nation concerns into the terms of the agreement for the Sale;

(b) in the event of a Sale, the Proponent will ensure that the potential purchaser (the “Purchaser”), as a precondition of the Sale, assumes in writing the Proponent’s obligations under this Agreement, in proportion to the interest being acquired by the Purchaser in the Sale; and

(c) where the Proponent has carried out a Sale of all of the Project in accordance with the above conditions, the Proponent will be released from obligations under this Agreement to the extent they have been assumed in writing by the Purchaser.

19.5 Nothing in this section will prevent the First Nation from assigning the right to receive any payments due hereunder to a wholly-owned FN Company or to any trust, corporation or entity established for the benefit of the First Nation provided that notice of such assignment is provided to the Proponent in writing and is supported by appropriate First Nation authorizing resolution.

19.6 This Agreement will be binding upon all successors and permitted assignees of the Proponent and the First Nation, as the case may be, in accordance with the terms of this Agreement.

Article 20 
PROJECT FINANCING

20.1 The Proponent may, without the consent of the First Nation, assign its interest in this Agreement to lenders from time to time (the “Project Lender”) as security for financing provided to the Project.

20.2 In the event that the Project Lender realizes on its security, then the Project Lender (or receiver acting on its behalf or receiver-manager) may, at its option and without the consent of the First Nation, assume in writing all of the Proponent’s obligations and benefits under this Agreement.

20.3 In the event that the Project Lender realizes on its security, then the Project Lender (or receiver acting on its behalf or receiver-manager) (collectively, the “Lender’s Seller”) may, at its option and without the consent of the First Nation, elect to sell, transfer or assign (the “Lender’s Sale”) all or part of its interest or the Proponent’s interest in the Project to any third party subject to the following procedure:

(a) in the event of a Lender’s Sale, the Lender’s Seller will ensure that the potential purchaser (the “Lender’s Purchaser”), as a precondition of the Lender’s Sale, assumes in writing the Proponent’s obligations under this Agreement, either in whole or in proportion to the interest being acquired by the Lender’s Purchaser in the Lender’s Sale; and

(b) where the Lender’s Seller has carried out a Lender’s Sale of all of the Project in accordance with the above conditions, the Lender’s Seller and the Proponent will be released from all obligations under this Agreement that have been assumed in writing by the Lender’s Purchaser.

Article 21 
DISPUTE RESOLUTION

21.1 A dispute resolution process for the Implementation Committee will be developed as part of the terms of reference for the Implementation Committee. Disputes which are not resolved by the Implementation Committee using its dispute resolution process will be reported, in writing, to the Parties.

21.2 The dispute resolution process for disputes between the Parties related to this Agreement (a “Dispute”) will be as follows:

(a) either Party may provide notice of a Dispute with sufficient particulars to allow the other Party to understand the nature and extent of the Dispute;

(b) the Parties will use reasonable efforts to mutually and respectfully resolve a Dispute within 7 days;

(c) failing resolution of a Dispute, and at the request of either Party, the Parties shall take no longer than 10 days to mutually agree on the appointment of a mediator to assist the Parties in resolution of the Dispute, or if the Parties are unable to agree then <*> will name the mediator;

(d) failing successful mediation of the Dispute within 30 days of a mediator being appointed, the Dispute may at the request of either Party be resolved by arbitration in accordance with the Commercial Arbitration Act; and

(e) each Party shall pay its own mediation and arbitration expenses and the Parties shall each pay one-half of the costs of the mediator or arbitrator equally.

Article 22 
CONDITIONS

22.1 This Agreement will take effect upon execution by the Parties to this Agreement and fulfillment of the following conditions:

(a) approval by the Proponent’s Board of Directors as evidenced by a signed copy of a board resolution to be provided to the First Nation; and

(b) ratification by FN Citizens as evidenced by a signed declaration of the FN Government providing details of the successful completion of the ratification procedure.

These conditions cannot be waived except by mutual agreement.  The Parties agree to diligently take all steps to fulfill the conditions for which each Party is responsible on or before <*>.

Article 23 
GENERAL PROVISIONS

23.1 This Agreement contains the entire agreement between the Parties pertaining to the subject matter, and supersedes all prior expectations, understandings, communications, representations and agreements whether verbal or written between the Parties.

23.2 This Agreement may be executed by fax or by email and in counterparts, and such counterparts, when executed and delivered, will constitute an original and all such counterparts together will constitute one and the same agreement.

23.3 If any part of this Agreement is declared or held invalid for any reason by a court of competent jurisdiction, the Parties agree that, subject to law, the invalidity of that part will not affect the validity of the remainder, which will continue in full force and effect and be construed as if this Agreement had been executed without the invalid part.  

23.4 This Agreement may be amended from time to time only by written agreement of the Parties.

23.5 This Agreement will enure to the benefit of and be binding upon the Parties and their respective heirs, executors, administrators, successors and assigns, including in the case of the First Nation, any organization or government that is a successor to or effectively replaces the First Nation in the event that it ceases to exist as an Indian Band within the meaning of the Indian Act, as amended, pursuant to any Treaty Settlement.

23.6 In interpreting this Agreement: 

(a) the recitals and all headings in this Agreement are inserted as a matter of convenience only and do not define, limit, enlarge, modify or explain the scope or meaning of this Agreement or any of its provisions;

(b) the rule of construction that ambiguities are to be resolved against drafting parties does not apply to the interpretation of this Agreement, and there is no presumption that any doubtful or ambiguous expression is to be resolved in favour or against any Party; and

(c) whenever a singular expression is used in this Agreement, that expression is deemed to include the plural or body corporate wherever required by the context.  The words “include”, “including” and similar expressions mean “including but not limited to”.

23.7 Each of the Parties will do all such further acts and execute and deliver all such further documents in a timely fashion as are reasonably required from time to time in order to fully perform and carry out the terms of this Agreement.

23.8 No waiver of any provision of this Agreement will be inferred from anything done or omitted to be done by a Party except by an express waiver in writing.  Any waiver by a Party of a breach of this Agreement extends only to the particular breach to which such waiver specifically relates and is not a general waiver and does not otherwise limit or affect the rights of the waiving Party.

23.9 Each Party acknowledges that it has been advised by its solicitors before entering into this Agreement and has revised, negotiated or had the opportunity to revise or negotiate the terms and language of this Agreement.  

23.10 Any notice, document or communication required or permitted to be given hereunder will be in writing and delivered by hand or faxed to the party to which it is to be given as follows:

	If to the Proponent:
	<*>


	If to the First Nation:
	<*>



IN WITNESS WHEREOF the Parties have executed this Agreement as of <*>.

	FIRST NATION
	
	

	Per:
	
	
	
	

	
	Authorized Signatory
	
	
	


	PROPONENT
	
	

	Per:
	
	
	
	

	
	Authorized Signatory
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