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What is the MMDA? i
The origins of the MMDA project

A 1n April 2009, the I BAOS mining | aw commitf
develop a model mining development agreement based on international best practice
principles to serve as a negotiation template for investor-state agreements in the
mining sector in developing countries

A The MMDA project was developed in recognition of:

i the fundamental role that foreign investment plays in the mining sector in the growth of
many developing economies and, in turn, the improvement of living standards in mine
or near mine communities

I the negative impact, for example, environment damage, which mines can have on
surrounding communities

I host governments have developed strong views on the role that mining companies
should play in the sustainable development of mine communities

I there is a need to address the growing resistance of such communities to mining
operations that may be of little benefit to them

I anincreased focus by international organisations, non-governmental and civil society
organisations on human rights issues related to foreign investment

I anti-corruption legislation has become more pervasive under both the law of many
developing countries and under international law. This, in turn, has led to a call by
international organisations, non-governmental and civil society organisations for
increased transparency in international resource extraction agreements

A The recognition of these factors requires a paradigm shift in the approach to mvestorNAT,
i state agreements in the mining sector <
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What is the MMDA? i
The origins of the MMDA project (lI)

Mi ning companies are increasingl ysoci@ncern
license to operateo, whi ch includes obtaining the
when commencing mining operations

At the same time, mining companies require certainty in terms of the legal regime
governing their mining operations and stable investment conditions under which
to operate in order to ensure the long term security of their investments

It has become imperative that foreign investment in the mining sector fosters
sustainable development while protecting the interests of the host governments,
mine communities and investors in an equitable way

Many developing countries, however, do not have developed mining codes which
deal with these issues, and the terms of investor i state agreements are
determined, for the most part, contractually

The need for the MMDA project arose from the recognition that there is little
consensus as to what constitutes best practice in investor i state mining
agreements
i the Democratic Republic of Congo's controversial contract review is a key example of a
disagreement between a host state and investors regarding what constitutes best practice
in a mining development agreement
Thus, the MMDA project is primarily aimed at producing a draft model mining
development agreement based on international best practice principles in the mining
industry KMo,
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What Is the MMDA? |
The objectives of the MMDA project

A The MMDA is based on the application of international best practice principles in the
mining sector, which should include:

i efficient macro-economic management;

i an effective legal and regulatory framework;

I security of tenure and regulatory certainty;

i objective criteria for the grant of exploration and mining licences;
i limited administrative discretion;

i adefined role for government;

i efficient mining sector institutions and administrative capacity;
i infrastructure services;

i competitive fiscal and taxation conditions;

i effective investment protection;

I environmental sustainability;

i social responsibility; and

I transparency
A The MMDA aims to give effect to these principles &E“NAT’O%
5.’.’ -
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What is the MMDA? i
The objectives of the MMDA project (Il)

A The MMDA is intended to be used as a non-prescriptive
negotiation tool for mining development agreements where:

i 6matured mining codes are not i n i
I a mining code requires supplementation by private contract

A It can also serve as a template for agreements with state-owned
mining entities

A The MMDA endeavors to address matters that a potential
investor, mining company, government or civil society
representative may expect in a basic mine development
agreement, such as security of tenure, regulatory certainty, and
clarification of the rights and obligations of government and
Investors
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How does the MMDA work and how Is it to
be used?
The format of the MMDA project

The MMDA takes the form of a web-based product

After numerous attempts at the structure of the web design of the
MMDA, we settled on the following:

i the Obackboned is a table of content s
MMDA;

T the table of contents contains links to model clauses; and

I links to example clauses taken from s
mine development agreements are contained within each model clause

This design avoids the promotion of a single formula, but rather
enables the MMDA to be adaptable and relevant to a broad range of
scenarios that mining companies and host governments face in the
negotiation of each new mining agreement

This format also allows for easy amendment so that the MMDA may be
included in a mining code, or simply be used as guidelines
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How does the MMDA work and how is it to
be used?

The format of the MMDA project (ll)

The MMDA covers the mine development, production and

reclamation phases of a mining operation, which take place
subsequent to the exploration stage. The MMDA is a mining
development agreement, and not an exploration agreement

The MMDA is a basis for the development of an investor-state
agreement, and it does not deal with local level issues in detall.
It follows that the MMDA is a mining development agreement,
and not a community development agreement

It is not intended that every country adopt the MMDA. It is simply
a negotiation tool that governments and investors may consider
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By what process was it developed?
- the drafting process

In 2009, the mining law committee established a working group to
manage the drafting process

The working group compiled a confidential database of agreements
from different jurisdictions on which to draw during the drafting
process, and subsequently deconstructed these agreements to
Identify provisions that represent viable best practice alternatives
for each specific provision

The working group then undertook the revision of the draft model
provisions as legitimate concerns and ideas were raised through
the consultation process

From today, 4 October 2010, draft version 1.0 of the MMDA is
publically accessible on the MMDA website
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By what process was it developed?
- the consultation process

A In order to develop the MMDA, broaden the base of participation as
well as ensure the legitimacy, transparency and openness of the
MMDA project, the working group, together with representatives of key
stakeholders, inter alia, governments, industry, civil society groups, and
universities, have undertaken a detailed consultation process this year

A Three international consultations have taken place in 2010:

i the World Mines Ministries Forum in Toronto on 6 March 2010, with
government and civil society representatives;

I a civil society forum, which was held in Toronto on 24 and 25 April 2010,
which involved civil society representatives and other industry experts; and

I the Public Finance Transparency Program, which was hosted by the Soros
Foundation, Kazakhstan, on contract transparency and model mining
development agreements in the extractive sector of Kazakhstan in Astana,
Kazakhstan on 24 and 25 August 2010
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By what process was it developed?
- the consultation process (ll)

From the launch of the MMDA website until 15 September 2010, a process of
internal review of the MMDA draft version 1.0 took place. The internal review
process was undertaken by an international reference group, which included the
members of the working group, invited experts, persons who contributed sample
mining development agreements and representatives from our international
consultations

A six week on-line public consultation process is scheduled to take place from 4
October to 15 November 2010

Further international consultations which are to take place include:

I a stakeholder review meeting of the United Nation's Economic Commission for
Africa's ("UNECA") international study group framework report, organised by the
African Union ("AU"), set to take place in Addis Ababa, Ethiopia, on 2071 22
October 2010

The mining law committee has also established links with other governmental
and non-governmen'_[al organizations who are involved in similar initiatives in
order to draw on their experience and resources

The committee intends to publish the final MMDA version 1.0 by 31 December
2010 KMo,
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The promotion of transparency in the

mining sector

A key objective of the MMDA is the promotion of best practice
accountability models and transparency

For this purpose, the MMDA incorporates the requirements of the
Extractive I ndustri e EITO)aacalgignafr ency
governments, companies, civil society groups, investors and

international organisations, which aims to strengthen governance

through the incremental improvement of transparency and

accountability in the mining or extractive sector

The provisions in the MMDA that incorporate the EITI standards of
accountability are:

I the requirements for the publication of financial statements and accounting
records by both the mining company and the government

I the mutual obligation to prevent corruption
I the obligation to uphold human rights AL
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The promotion of transparency in the mining
sector - the Dodd-Frank Act

A The importance of transparency in natural resource contracts of
disclosure is recognised by the United States in the enactment
of the Dodd-Frank Wall Street Reform and Consumer Protection
Act, 2010 ( the Dodd-Frank Acto )

A Section 1504 of the Dodd-Frank Act requires disclosure of
certain payments made by resource extraction companies to
governments for the commercial development of oil, natural gas
or minerals

A This new piece of legislation forms part of a growing consensus
on the central importance of transparency and disclosure to the
proper functioning of the global mining sector
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