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SUMMARY: 
 ... These and other rights have also been enshrined in a multitude of regional and specialized inter-
national agreements, including the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, the American Convention on Human Rights, the African Charter on Hu-
man and Peoples' Rights, the Convention concerning Indigenous and Tribal Peoples in Independent 
Countries (ILO No. 169), the International Covenant on the Elimination of All Forms of Racial Dis-
crimination, the Convention on the Elimination of All Forms of Discrimination Against Women, the 
Convention on the Rights of the Child, and most recently, the Convention on the Rights of Persons 
with Disabilities.  ... As the movements for sustainable development and environmental justice pro-
gressed, it became increasingly evident that they were inextricably linked since they both addressed 
the confluence of social, environmental and economic factors, both required that the environment be 
preserved at a level sufficient to maintain a healthy quality of life, and both considered justice im-
plications of development projects and processes.  ... For example, the Awas Tingni case in the In-
ter-American Court of Human Rights addressed the violations of the right to property of the com-
munity by the Nicaraguan State, when Nicaragua granted a concession to a company to carry out 
road construction work and logging exploitation on Awas Tingni lands, without the consent of the 
Awas Tingni community.  ... In contrast to widely used and largely uniform Western concepts, 
CBPRs within any given local community typically encompass a number of different rights, includ-
ing rights to ownership, use and transfer (including inheritance) of natural resources, all of which 
are understood and respected by a self-defined group of local people.  ... Legal recognition of 
CBPRs by States should be understood to be an aspirational and optimal goal, and while full legal 
recognition of CBPRs as private rights may not be the final outcome of a particular negotiation with 
States, it is important that long-marginalized local communities and persons who advocate on be-
half of such communities know of and pursue an optimal ideal outcome.  ... The importance of PIC 
has been highlighted for the process of creating new protected areas, particularly since indigenous 
peoples and other communities have often lost access to traditionally controlled land and resources 
as a result of conservation activities.  ... In addition to the strengthening of laws, institutions and 
policies, the State can also better enable PIC by supporting capacity-building efforts of local com-
munities, assisting with mapping efforts, and recognizing property rights of local communities. 
 
TEXT: 
 [*413]  
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I. Introduction 

Globalization is placing increasing stress on individuals and communities, particularly in rural 
areas in developing countries. Increased trade and other economic activities, for example, result in 
higher demand for wood and other forest products, oil and other minerals, fish products, arable land, 
etc. - resources that indigenous and other local communities often depend upon for their livelihoods 
and cultures. Large-scale development projects such as dams, mines and highways often displace 
local populations, exploit their natural resource base, and interfere with or destroy their livelihoods 
and cultures. n2 Even new protected areas such as national parks - terrestrial and maritime - often 
displace local populations or restrict their access to land and resources on which they traditionally 
rely. n3 

Local communities often are unable to protect themselves in the face of these pressures. There 
are various reasons for their vulnerability, ranging from limitations in resource mobilization or 
technical expertise to more structural issues of political opportunity and power dynamics. Many 
communities lack knowledge or experience in mobilizing resources to defend their rights, such as 
technical, scientific or legal expertise, or other helpful skills such as how to use the media. At the 
most basic level, communities may not have access to a base of resources,  [*414]  like a place to 
meet, money for basic supplies such as copying and telephones, or technology such as computers 
and the internet. n4 

A more pervasive and structural problem is that rural people, while comprising a large majority 
in many developing countries, are frequently neglected, or even repressed, by national governments 
or local elites. A set of political variables, such as the openness of the political system, the State's 
capacity or propensity for repression, the stability of elite alignments, and the presence of elite allies 
all may influence the ability or limitations of a community to protect itself in the face of pressures. 
n5 Fundamental political and economic problems and the exploitation of the politically powerless 
often result in environmental injustices, including disparities in the benefits that flow from natural 
resources development. n6 

A related concern is that many nations continue to mirror the policies and biases of their former 
colonial governments, including land laws. In many countries, including in much of Asia and Af-
rica, the State claims ownership of vast areas, including areas traditionally occupied by indigenous 
groups. Since political independence was attained in the 1960s by many African nations, State as-
sertions of ownership have actually been broadened and legally strengthened in many nations. n7 In 
Indonesia, the State's authority over its resources since its independence has also been maintained 
and expanded, and in 1980s the State classified over 75% of the total land area as State Forest, in-
cluding over 90% of the Outer Islands. n8 Given this pattern of State control of land and resources, 
local communities are often vulnerable to losing access to their traditionally occupied lands or re-
sources, and thus to their means of sustenance, way of life, and culture. 

This article addresses two related human rights norms that are emerging to counteract pressures 
being placed on vulnerable communities. The first of these is Community-Based Property Rights, 
which relate to the rights of long-established communities, especially indigenous ones, to manage 
and control natural resources they have traditionally utilized, and to maintain and adapt their often 
complex community rules and norms. The second is Prior Informed Consent by indigenous and 
other local communities with respect to the use of natural resources that they reside in or upon 
which they are otherwise dependent. 
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 [*415]  Before describing these concepts, it is helpful first to recall the legal context in which 
these norms are emerging. The international legal system underwent a radical change at the end of 
World War II when the international community recognized the existence of human rights. This de-
velopment was radical because for the first time subjects other than States had rights. Human beings 
had these rights solely by virtue of their being human. Moreover, they had these rights vis-a-vis 
their own State, for no longer could a State treat its nationals any way it liked with legal impunity. 

As is well known, these rights were first recognized in 1948 in a non-binding declaration of the 
United Nations General Assembly - the Universal Declaration of Human Rights. n9 They later were 
established in two binding agreements - with the solemn name "covenants" - one on civil and politi-
cal rights, n10 and the other on economic, social and cultural rights. n11 These and other rights 
have also been enshrined in a multitude of regional and specialized international agreements, in-
cluding the European Convention for the Protection of Human Rights and Fundamental Freedoms, 
n12 the American Convention on Human Rights, n13 the African Charter on Human and Peoples' 
Rights, n14 the Convention concerning Indigenous and Tribal Peoples in Independent Countries 
(ILO No. 169), n15 the International Covenant on the Elimination of All Forms of Racial Discrimi-
nation, n16 the Convention on the Elimination of All Forms of Discrimination Against Women, n17 
the Convention on the Rights of the Child, n18 and most recently, the Convention on the Rights of 
Persons with Disabilities. n19 Eventually, these human rights became recognized as customary in-
ternational law, n20 some even reaching the status of jus cogens. n21 

 [*416]  This area of human rights has continued to evolve over the half century since the Uni-
versal Declaration of Human Rights. For example, in the 1990s the international community finally 
recognized that these rights applied to women, not just men, n22 and human rights efforts have fo-
cused increasingly on rights of indigenous people. n23 More recently, the evolution of human rights 
has included environmental considerations, n24 recognizing, for example, that pollution can violate 
the rights to life and property. n25 

In 1992, the international community took a bold step towards acknowledging the link between 
human rights and environment by recognizing sustainable development as the overarching paradigm 
for improving the quality of life of people around the world through the adoption of the Rio Decla-
ration on Environment and Development n26 and Agenda 21. n27 The importance of sustainable 
development has been recognized many times since adoption of the Rio Declaration. n28 Sustain-
able development has four defining characteristics: the interests of future generations must be taken 
into account; the needs of the world's poor must be given priority; the environment must be pro-
tected; and social, environmental and economic policies must be integrated. n29 

At about the same time, the environmental justice movement came to the fore in the United 
States when research by the Christian Science Monitor and others revealed that environmental haz-
ards and pollution were disproportionately located in poor and minority areas, with race being the 
most significant predictor of the  [*417]  location of hazardous facilities. n30 There is widespread 
agreement in the environmental justice movement that disadvantaged communities have a right to 
participate in decisions affecting them, that they should not bear a disproportionate environmental 
burden, and that they should share in the benefits of environmental protection, such as clean drink-
ing water, sanitation, and access to parks. Environmental justice should also be viewed as requiring 
effective and equal access to justice by those injured by environmental degradation, as well as the 
protection of the environment sufficient to maintain a healthy quality of life. n31 
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In 1991, the first national environmental justice event was held, in which environmental justice 
activists from the United States and other countries forged the "Principles of Environmental Jus-
tice", which are still looked to as a defining document of the movement. n32 The U.S. Environ-
mental Protection Agency created an Environmental Justice office in 1992. The American Bar As-
sociation, which had endorsed sustainable development in 1992, adopted an environmental justice 
resolution in 1993. n33 Additionally, in 1994, President William J. Clinton signed an Executive Or-
der on Environmental Justice, which declared that every federal agency should make "achieving 
environmental justice part of its mission by identifying and addressing... disproportionately high 
and adverse human health or environmental effects of its programs, policies, and activities on mi-
nority populations and low-income populations." n34 

As the movements for sustainable development and environmental justice progressed, it became 
increasingly evident that they were inextricably linked since they both addressed the confluence of 
social, environmental and economic factors, both required that the environment be preserved at a 
level sufficient to maintain a healthy quality of life, and both considered justice implications of de-
velopment projects and processes. n35 

One set of instances where the search for environmental justice and sustainable development co-
incide is the treatment of long-established communities that are dependent on particular natural re-
sources for their sustenance, their livelihood, their shelter, or their culture. This is the case, for ex-
ample, with indigenous communities in the Amazon rainforest that depend on their  [*418]  sur-
roundings for their way of life. In some communities in the Amazon, community members have re-
ported using 30 different plant species for commercial sale alone, and many more forest materials 
for food and medicines, such as Brazil nuts for sale, palm fibers for clothes, seeds for oils, locust for 
medicine, heart of palm for food, etc., in addition to fishing and hunting for food. n36 Other exam-
ples include traditional coastal or river fishing communities that depend on fishing for their liveli-
hoods, and communities that depend on rivers or lakes for their water. Unfortunately, as indicated 
above, these communities are often vulnerable to outside threats. Essentially, natural-resource de-
pendent communities often are highly vulnerable to losing their land or access to resources. 

Some threats can be addressed by using standard human rights mechanisms in international law. 
For example, the Awas Tingni case in the Inter-American Court of Human Rights addressed the 
violations of the right to property of the community by the Nicaraguan State, when Nicaragua 
granted a concession to a company to carry out road construction work and logging exploitation on 
Awas Tingni lands, without the consent of the Awas Tingni community. n37 The court spoke of the 
rights to property of the Awas Tingni, and other indigenous communities in Nicaragua and else-
where, in their finding that "indigenous groups, by the fact of their very existence, have the right to 
live freely in their own territory; the close ties of indigenous people with the land must be recog-
nized and understood as the fundamental basis of their cultures, their spiritual life, their integrity, 
and their economic survival." n38 The Court ruled that the State had to adopt legislative, adminis-
trative, and other necessary measures to provide property title to the indigenous communities in ac-
cordance with their customary law, values, and customs. n39 

Another example of the application of standard human rights mechanisms is the San Mateo de 
Huanchor case in the Inter-American Commission on Human Rights (IACHR). This case addressed 
the environmental and health impacts from mining contamination in San Mateo de Huanchor, Peru. 
n40 The IACHR requested that Peru take precautionary measures, including taking steps to remove 
the tailings dump that was contaminating their community and the river on whose bank it was lo-
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cated, and to provide medical assistance to community members who had been harmed by the con-
tamination. n41 As a result of the request of the Commission, the toxic mine tailings were removed 
and the State has taken some initial efforts to provide medical assistance to community members as 
of 2007. n42 

 [*419]  Sometimes, however, it is not possible to apply standard human rights doctrine or, in 
other instances, standard human rights mechanisms are inadequate. Community-Based Property 
Rights (CBPRs) and Prior Informed Consent (PIC) have emerged to fill this gap. 

II. Community-Based Property Rights 
  
 The term "community-based property rights" was first publicly invoked by the Center for Interna-
tional Environmental Law (CIEL) in 2000. n43 Among other things, the CBPR concept was de-
signed to be useful in advocating on behalf of local communities and their legal rights to manage 
and control their natural resources. 

CBPRs relate to the rights of long-established communities, including indigenous ones, to natu-
ral resources they have traditionally utilized. CBPRs also include the right to maintain and adapt the 
complex and dynamic rules and norms of their communities that often are formed over long periods 
of time in response to local environmental conditions. 

In contrast to widely used and largely uniform Western concepts, CBPRs within any given local 
community typically encompass a number of different rights, including rights to ownership, use and 
transfer (including inheritance) of natural resources, all of which are understood and respected by a 
self-defined group of local people. CBPRs often include several distinct property rights within a 
community area, like private property that is owned by an individual or family, common property 
areas that can be accessed by all members of the community although not open to people outside of 
the community, and other types of property, such as areas that may be closed to any form of use in 
order to encourage regeneration of natural resources (e.g., forest or fish sanctuaries) or due to cul-
tural reasons (such as sacred spaces). CBPRs can likewise include rights to land, wildlife, water, 
forest products, fish, marine products, and intellectual property. Furthermore, CBPRs may vary in 
time and place to include rights to seasonally available resources such as fruit, game, fish, water or 
grazing areas. They often specify under what circumstances and to what extent certain resources are 
available to individuals and communities to inhabit, to harvest, to hunt and gather on, and to inherit. 

A key feature of CBPRs is that they derive their authority from the local community in which 
they originated and operate, not from the State where they are located. These rights emanate from 
and are enforced by communities. In this way, CBPRs are akin to human rights, which derive their 
authority from and are  [*420]  recognized by international law as well as by natural law concepts. 
International human rights law also forms a basis for CBPRs, because it recognizes basic civil and 
political rights essential to CBPRs, as well as other relevant rights such as the right to enjoy the 
benefits of culture. 

CBPRs exist in many places throughout much of the Global South and are often distinguishable 
from Western property rights concepts, most notably private individual property rights. Where 
CBPRs exist, communities should be able to maintain these rights, including associated property 
and natural resources, particularly when the area is an ancestral domain or indigenous territory. 
Formal legal recognition of CBPRs by the State is important in this regard, and can help to ensure 
that CBPRs are respected and used in the pursuit of the public interest. Formal state recognition of 
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these rights makes it more difficult for property and resources traditionally used by communities to 
be usurped, and recognizes the human rights of these communities to their livelihoods and culture. 
Formal State recognition of CBPRs also provides State assurance that local people will be better 
able to profit from investments of their time and labor, recognize local communities' authority to 
prevent migration into their territories, and help local communities better protect and maintain natu-
ral resources by bolstering the enforcement of local management regulations. 

Legal recognition of CBPRs by States should be understood to be an aspirational and optimal 
goal, and while full legal recognition of CBPRs as private rights may not be the final outcome of a 
particular negotiation with States, it is important that long-marginalized local communities and per-
sons who advocate on behalf of such communities know of and pursue an optimal ideal outcome. 
The first step to recognize and support CBPRs is for governments to acknowledge officially their 
responsibility to help resource-dependent communities defend and benefit from their natural re-
sources and from their rights relating to the environment. In many countries, constitutions can be 
interpreted as already protecting the CBPRs of indigenous peoples (i.e., original long-term occu-
pants). There are also procedural and substantive rights associated with the recognition of CBPRs. 

Procedural rights include the right of communities to participate in decision making processes 
that affect them. These rights of participation are related to Prior Informed Consent (PIC), and will 
be discussed in the next section. 

Substantive rights, the strongest form of State recognition of CBPRs, are achieved primarily 
through the creation of a legal presumption of local community ownership where CBPRs exist. An 
example of this is Certificates of Ancestral Domain Title, as provided in the Philippines, which will 
be described in more detail below as an example of how CBPRs and PIC have been legally recog-
nized. 

The ideal State-local community arrangement would be private property rights for the commu-
nity. This would entail legal recognition of private group or community property rather than of in-
dividual or public property. Of course, individual rights already exist within most CBPR systems 
and are already well known to community members. These rights probably would and should en-
dure,  [*421]  although the community, and not necessarily the State, would remain the primary 
guarantor. 

Despite being a departure from typical Western conceptions of property rights, such an ar-
rangement would best capture the unique and dynamic nature of CBPRs. The main benefit that local 
communities would gain from being legally recognized as private group property rights holders 
would most likely be the increase in bargaining leverage with outside interests, including their own 
government. Moreover, in light of the property rights being group-held, decisions to sell any rights 
must involve the group, thereby limiting the vulnerability and "commodification" of the property 
rights. 

In summary, the concept of CBPRs and the State's recognition of CBPRs are emerging innova-
tions in the protection of human rights. Legally recognizing and supporting these rights will allow 
communities to continue to maintain their traditional ways in addition to better managing their in-
teractions with and their adaptations into mainstream societies and economies. It helps protect their 
rights to livelihood and culture, and in doing so, safeguards their human rights. 

III. Prior Informed Consent 
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 PIC is another important innovation in the protection of the human rights of local communities in 
developing countries. PIC is generally defined as a consultative process whereby a potentially af-
fected community engages in an open and informed dialogue with individuals or other persons in-
terested in pursuing activities in the area or areas occupied or traditionally used by the affected 
community. n44 Discussions should occur prior to, and continue throughout, the time the activity is 
conducted. n45 Furthermore, communities should have the right to withhold consent at decision-
making points during the project cycle. n46 Throughout the process, these communities should be 
able to gain a clear understanding of how they specifically will benefit or be harmed by proposed 
projects, and these projects will take into account cultural valuations of impacts or benefits and tra-
ditional modes of decision-making. n47 

 [*422]  Although PIC is framed and understood in a theoretical and broad manner, explicit dis-
cussions and applications of PIC typically arise in more concrete situations. Indeed, like CBPRs, 
PIC includes essentially local aspects that must be taken into consideration if PIC is to be success-
ful. 

The importance of PIC has been highlighted for the process of creating new protected areas, 
particularly since indigenous peoples and other communities have often lost access to traditionally 
controlled land and resources as a result of conservation activities. n48 In this context, PIC can 
serve as a tool for: facilitating more transparent and effective negotiations between communities, 
conservation groups, and government officials; reconciling local and national interests relating to 
environmental conservation on indigenous territories; and securing better protection of biological 
diversity and other resources in protected areas. n49 

The right to PIC has also been acknowledged in the context of access to and benefit sharing of 
genetic resources under the Convention on Biological Diversity (CBD). n50 PIC is seen as essential 
to ensure the equitable treatment of "providers" of genetic resources and traditional knowledge as 
pharmaceutical companies develop products and obtain patents to use them. This was recently high-
lighted at the CBD 7th Conference of the Parties (COP 7) in Kuala Lumpur, Malaysia in February 
2004, during which the Parties to the Convention collectively recognized the need to strengthen the 
CBD's approach towards the access of indigenous people to genetic resources and benefit sharing. 
n51 

Also, the World Bank and the International Finance Corporation require "broad community 
support" for certain projects as part of their Revised Operational Policy and Bank Procedure on In-
digenous Peoples, and Policy on Social & Environmental Sustainability, respectively. These poli-
cies indicate that "broad community support" from individuals or representatives of the affected 
communities should be obtained in order for the project to go forward, although it is not yet known 
what this looks like in practice, or whether it satisfies PIC requirements. n52 

 [*423]  Finally, the UN Declaration on the Rights of Indigenous Peoples, which was adopted 
by the UN General Assembly in September 2007 (with a resounding majority of 144 in favor, with 
4 opposed and 11 abstentions), strongly endorses the rights of indigenous peoples to PIC. The Dec-
laration has several articles on PIC (which it refers to as "free, prior informed consent;" FPIC), in-
cluding language that provides that: no relocation shall take place without the FPIC of the indige-
nous peoples concerned and after agreement on just and fair compensation; no storage or disposal of 
hazardous materials shall take place in the lands or territories of indigenous peoples without FPIC; 
States shall provide redress with respect to cultural, intellectual, religious and spiritual property 
taken without their FPIC; States shall obtain FPIC before adopting and implementing legislative or 
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administrative measures that may affect them; and States shall obtain FPIC before approving any 
project affecting their lands or territories, particularly in connection with the development, utiliza-
tion or exploitation of mineral, water or other resources. n53 Each country that voted against the 
Declaration (i.e., Australia, Canada, New Zealand, and the United States), cited provisions on FPIC 
as a major reason for their opposition, raising concerns that these provisions could be understood as 
a right of veto over the decisions of a democratic legislature. n54 

Despite some initial efforts and successes at applying PIC, in practice there have also been diffi-
culties in the application of this right. States and businesses have sometimes had difficulty deter-
mining who to ask for consent, how to do it (especially in light of cultural differences), how much 
information is necessary, and what constitutes consent. For example, communities may not have set 
processes for PIC, or may have procedures that are not clear, transparent or broadly representative. 
Also, different people within a community may have different or incompatible interests and expec-
tations for a proposed project. Dialogue between communities and outside interests may also be im-
peded by language, cultural barriers, or distrust. Finally, those seeking access to community land or 
resources may believe that PIC procedures are unnecessary, or too costly or time-consuming, and 
thus may resist or engage only minimally in the process. 

These difficulties are tractable, but in order to achieve PIC effectively, they must be addressed 
in specific situations, including drawing from best practices and building capacities of stakeholders 
involved in the dialogue. n55 It is also extremely valuable to support enabling conditions at the lo-
cal, State, international and project levels, as is touched upon below. n56 

 [*424]  A first key enabling condition at the community level is to have a clear understanding, 
and if possible, legal recognition of property rights, including CBPRs. This provides greater cer-
tainty and incentives for those proposing projects and for the potentially affected local communities. 
Strengthening of communities can also include: community mapping of ancestral territories; identi-
fying community needs and priorities regarding management of land and other natural resources; 
identifying criteria and procedures to guide efforts to obtain PIC; and building technical and legal 
capacity to engage fully in PIC processes. 

A second set of enabling conditions relates to State efforts to develop mechanisms and require-
ments for PIC, including enacting legislation, rules and policies that support this right, as well as 
establishing or strengthening institutions to facilitate PIC. Mechanisms and policies should incorpo-
rate concerns, criteria and procedures identified by local communities, and should facilitate an un-
derstanding of and capacity to implement appropriate processes for attempting to obtain PIC. In ad-
dition to the strengthening of laws, institutions and policies, the State can also better enable PIC by 
supporting capacity-building efforts of local communities, assisting with mapping efforts, and rec-
ognizing property rights of local communities. 

On the international level, the existence of fair and impartial dispute resolution and enforcement 
mechanisms that fully recognize the PIC rights of local communities is critical. Much remains to be 
done in this regard, although some mechanisms currently exist. The World Bank Inspection Panel is 
available, for example, to examine whether the Bank's "broad community support" criteria was met 
in a particular project. 

Project-level enabling factors relate largely to when and how communities should be involved in 
decision-making processes and how they relate to other actors. Project cycles will, of course, vary, 
but generally a project cycle includes the following components: project identification, project 



Page 9 
35 Denv. J. Int'l L. & Pol'y 413, * 

preparation and appraisal, project implementation, project monitoring, and project expansion or 
temporal extension (if either is proposed). 

The project identification stage usually involves identification of various prospective sites and 
includes a summary of the proposed project, which is used to identify subsequent project require-
ments. For purposes of enabling PIC, it is critical that local communities potentially impacted by a 
project are identified at this stage and processes are established with their input for facilitating their 
participation. The project preparation and appraisal stage involves, at a minimum, the following 
tasks: defining project objectives; identifying key issues; assessing baseline conditions; developing 
options; assessing environmental and social impacts and feasibility; and selecting options. 

Enabling successful PIC requires meaningful engagement with potentially affected local com-
munities on each of these tasks. Project implementation should be consistent with and conform to 
prior agreements with local communities, and should involve communities to the extent the option 
chosen reflects such involvement. Project monitoring, among other things, should review - and if 
necessary ensure - that the rights and interests of communities (as reflected in law,  [*425]  custom, 
and written agreements) are being respected and supported. Finally, any proposals to expand the 
scope of the project or extend the time of a project should also include PIC throughout. 

At each stage of the project cycle, the implementation of PIC should consider the specific cul-
tural contexts of the project. For example, a person seeking access should obtain consent from every 
affected community in the traditionally recognized manner, i.e., according to the customary laws 
and practices of the concerned community. Also, information should be provided to local communi-
ties in culturally appropriate ways, e.g., by both written and oral presentations and in local lan-
guages understood by potentially affected communities. Another key point about PIC implementa-
tion is that discussions should be inclusive so that all affected people have opportunities to partici-
pate actively. Consent should be part of all ongoing processes conducted throughout the project cy-
cle. 

In summary, putting PIC into operation involves strengthening international regimes for recog-
nition of this right, strengthening domestic laws and policies by establishing mechanisms to facili-
tate PIC, and carrying out PIC in culturally sensitive ways at all stages of the project cycle, from 
project identification through monitoring and project adjustments. Recognizing CBPRs is also use-
ful in the realization of community rights to PIC since it clarifies territorial boundaries and rein-
forces the rights of local communities to the property and resources traditionally held by them. 

IV. Recognition of CBPRs and PIC: Two Examples 
  
 The rights of communities to PIC are related to CBPRs in several important ways. At the most ba-
sic level, both concepts recognize the rights of local communities to procedural guarantees that en-
sure their participation in decisions that would affect them. Both PIC and CBPRs also incorporate 
more substantive rights, especially the ability of communities to stop projects that would unjustly or 
arbitrarily expropriate their property rights or natural resources. Both CBPRs and PIC also possess 
essential local characteristics. 

There are also key differences: the application of PIC is carried out in response to proposals for 
new projects that would occur in or impact a community area, and is more focused on a process of 
dialogue, compared to the acknowledgement of CBPRs which involve State recognition of commu-
nity property or resource management. 
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These rights are gaining increasing recognition by national legislatures and in international hard 
and soft law instruments, especially in regard to indigenous peoples. Below are two examples of 
official recognition of these rights. 

The government of the Philippines' acknowledgement of CBPRs and PIC is a good example, 
specifically in regards to its passage and initial efforts towards the implementation of the Indige-
nous Peoples Rights Act (IPRA) of 1997. n57 This law  [*426]  recognizes the right of indigenous 
peoples in and to their ancestral domains, as well as their rights to cultural integrity. IPRA provides 
for private, communal ownership of ancestral domains and sustainable traditional resource rights for 
indigenous groups, including portions of the physical and spiritual environment used by them for 
their subsistence, such as fishing and hunting grounds. n58 IPRA details rights to ancestral domain 
that include: right of ownership, right to develop lands and natural resources, right to regulate entry 
of migrants, right to safe and clean air and water, and rights in the case of displacement (such as 
from natural catastrophes). n59 

IPRA also includes explicit rights of indigenous groups to PIC, which it defines as the "consen-
sus of all members of the [indigenous cultural communities/indigenous peoples] to be determined 
with their respective customary laws and practices, free from any external manipulation, interfer-
ence or coercion, and obtained after fully disclosing the intent and scope of the activity, in a lan-
guage and process understandable to the community." n60 Having the right to PIC has meant that 
communities can deny projects or programs that may affect the community financially, economi-
cally or culturally, and can stop or suspend any project that has not satisfied the requirements of 
PIC. n61 

In the last 10 years since the passage of IPRA, and despite many challenges, implementation has 
been slow and steady. A National Commission on Indigenous Peoples has been created to carry out 
the policies enshrined in the law, which has approved 29 Certificates of Ancestral Domain Title and 
48 Certificates of Ancestral Land Title n62 and has approved 23 Certificates of Compliance to the 
PIC process that certify that the community has given its consent. n63 IPRA is a good example of 
the legal recognition that a State can carry out to protect the social, economic and cultural rights of a 
subset of the long-established communities in the country, as well as to prevent the potential human 
rights violations that can occur  [*427]  when development projects are undertaken in the ancestral 
domains of communities without the legal guarantee of PIC. 

A second example of the legal recognition of CBPRs and PIC is in the Inter-American Court of 
Human Rights' decision of Moiwana Village v. Suriname. In this case, the Court found that com-
munities, including those that are not indigenous to a given area, but have established significant 
physical, spiritual, and cultural ties to the land, have rights to property and to PIC. n64 The Court 
noted that the Moiwana community members, a N'djuka tribal people: 
 

  
possess an "all-encompassing relationship' to their traditional lands, and their concept of ownership 
regarding that territory is not centered on the individual, but rather on the community as a whole. 
Thus... their traditional occupancy of Moiwana Village and its surrounding lands - which has been 
recognized and respected by neighboring N'djuka clans and indigenous communities over the 
years... should suffice to obtain State recognition of their ownership. n65 
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 The Court also explicitly recognized the rights of the community to PIC by finding that Suriname 
must take legislative, administrative, and other measures necessary to ensure the human rights and 
property rights of the community "with the participation and informed consent of the victims as ex-
pressed through their representatives, the members of the other Cottica N'djuka villages and the 
neighboring indigenous communities." n66 Furthermore, the court ruled that: 
 

  
until the Moiwana community members' right to property with respect to their traditional territories 
is secured, Suriname shall refrain from actions - either of State agents or third parties acting with 
State acquiescence or tolerance - that would affect the existence, value, use or enjoyment of the 
property located in the geographical area where the Moiwana community members traditionally 
lived... n67 
  
 In the findings of the Court, CBPRs, or at least the rights of a long-established community to own-
ership of traditionally occupied lands, as well as the right to PIC are explicitly recognized, paving 
the way for substantive action by the State. 

Although just two examples, these situations demonstrate how governments and regional courts 
can and have already begun to recognize formally CBPRs and PIC. 

V. Conclusion 
  
 While there remains much to do to ensure that CBPRs are recognized and the right to PIC is 
achieved, there is a growing array of experience in bringing each of these approaches to life. PIC, in 
particular, is gaining increasing recognition in  [*428]  international hard and soft law instruments, 
both by international finance institutions and private sectors across the globe and through national 
legislation. It is critically important that efforts continue and become more effective with respect to 
both CBPRs and PIC. Continuing these efforts supports and protects the human rights of local 
communities and betters the conditions of an important but increasingly vulnerable segment of the 
world's population. Finally, societies that take part in CBPRs and PICs will benefit as a whole, be-
cause these human rights concepts will increase the stability and legitimacy of the countries' gov-
erning structures in light of the State's willingness to protect the human rights of indigenous and 
other local communities. 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
Environmental LawEnvironmental JusticeGovernmentsNative AmericansProperty RightsInterna-
tional LawSovereign States & IndividualsHuman RightsGeneral Overview 
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